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GIOI THIEU TONG
QUAN VE MON HOC
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Gidi thiéu vé moén hoc

1. Muc tiéu mon hoc
2. Chinh sach cua mon hoc
3. Phuong phap giang day
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CHUONG TRINH HOC

Thoi luong: 45 gid TC (60 gio 1y thuyét, thuc hanh)

Bai 1: TONG QUAN VE TPQT

Bai 2: XUNG POT PHAP LUAT VA AP DUNG PHAP
LUAT NUOC NGOAI

Bai 3: THAM QUYEN CUA TOA AN QUOC GIA POI
VOI CAC VU VIEC DAN SU CO YTNN.

Bai 4: CONG NHAN VA CHO THI HANH BAN AN,
QUYET PINH DAN SU CUA TANN, QUYET
DINH CUA TTNN.
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CHUONG TRINH HOC

BAI 5: QUYEN SO HUU TRONG TPQT
BAI 6: THUA KE TRONG TPQT
BAI 7: HOP PONG TRONG TPQT

BAI 8: BOI THUONG THIET HAI NGOAI
HOP DPONG TRONG TPQT

BAI 9: HON NHAN VA GIA DPINH TRONG
TPQT
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CHUONG TRINH HOC

LY THUYET: 30 GIO TIN CHI
THAO LUAN: 15GIO TiIN CHI
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MUC TIEU

Thir nhdt, trang bi cho sinh vién nhiing kién
thire 1y luan tong quat vé Tu phap quoc té nhu:
d6i twong diéu chinh cta Tu phap quoc té;
pham vi diéu chinh ctia TPQT; Phuong phap
diéu chinh cua TPQT; cac loai nguén cua tu
phap quoc té, vi tri, vai trd va cach thirc ap
dung cac loai nguén nay; chu thé cla TPQT, vi
tri ciia tu phap quoc té trong hé thong phap
luat
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MUC TIEU

Ther hai, trang bi nhirng kién thde ly luan va thye
tién vé xung dot phap luat, cac quy dinh cua
phap luat Viét Nam vé giai quyet xung dot phap
kljat thwe tién ap dung cac quy dinh nay tai Viét

am.

Thtr ba, trang bi nhirng kién thire ly luan, quy dinh
cua phap luat va thuc tién ap dung phap luat
nwdc ngoai trong diéu chinh quan hé DAN SU
cOo YTNN
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MUC TIEU

Thir tw, trang bi kién thtc 1y luan va quy dinh phap luat
vé tham quyén cua toa an quoc gia doi vdi vu viéc
dan su c6 yéu to nudc ngoai.

Thir ndm, trang bi kién thtc 1y luan, quy dinh phap luat
va thuc tién ap dung cac quy dinh ctia phap luat vé
cong nhan va cho thi hanh ban an, quyét dinh dan su
cua toa an nudc ngoai, trong tar nudc ngoai.
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MUC TIEU

Thir sdu, trang bi kién thtic 1y luan, quy dinh
phap luat va kién thic thuc tién trong cac ché
dinh cu thé ctia TPQT nhu: quyén sé hitu, thira
ké, hop dong, BTTH ngoai hop dong, hoén
nhan va gia dinh cd yéu td nudc ngodi. ..
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Thuén loi va khé khan khi nghién cieu vé
TPQT
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Chinh sach mon hoc

hi hét mén: Viét
Piém gitra ky
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Giao trinh, sach tham khao

Gi4o trinh Tu phap quoc té, Truong DH Luat
TPHCM

. Tu phap quoc t& Viét Nam - GS.TS Mai
Hong Quy, TS Do Vin Dai, 20009.

. Tu phap quoc té — Ts. Lé Thi Nam Giang,
2016.

. Tu phap quoc té— Ths. Nguyén Ngoc Lam,
2007.
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g Giao trinh, sach tham khao

1. Mot s6 van de ly luan va thwyc tién vé
quan hé nhan than va tai san trong Tw
phap qudc té - Ky yéu hdi thdo- Nha
phap luat Viet Phap 2005.

2. P.M. North and JJ Farcett, Cheshire and
North’ s Private International Law, 13th,
1999

3. Adrian Briggs, The Coflict of Law, Oxford
University Press 2002
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Van ban phap luat

1. B6 luat dan sy nwdc CHXHCN Viét Nam 2015. Phan
V

2. Hiép dinh twong tro tw phap gilrva nwdc CHXHCN Viét
Nam va cac nha nwoc nwdc ngoali.

3. BO luat to tung dan sy 2015

4. Luat H6n nhan va gia dinh, 2014
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BAI 1:
TONG QUAN VE TU PHAP QUOC TE

r
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Van ban phap luat

B0 luat dan su nuoc CHXHCN Viét Nam,
2005, phan VII.

B0 luat dan su nudc CHXHCN Viet Nam,
2015, phan V.

Nghi dinh 138/CP ngay 15/11/2006 quy dinh
chi tiét thi hanh cac quy dinh ctia BLDS vé
quan hé dan su co6 yéu to nudc ngoai.

Hiép dinh tuwong tro tu phap gita nudc
CHXHCN Viét Nam va cac nha nudc nudc

N\ a1 ©, Nam Giang, 2016‘
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1i 1: Tong quan vé tw phap quoc té
2 cwong bai giang

Gidi thiéu so lwoc vé Tu phap qudc té

Poi tuong diéu chinh cua Tu phap quoc té
Phuong phap diéu chinh cta Tu phap quoc té
Nguodn ctia Tu phap quoc té

Chu thé ctua Tu phap quoc té

Vi tri ciia Tu phap quoc té
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1.Gidi thi¢u so lugc vé tu phap quoc
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So lugc qué trinh hinh thanh va phat trién
cua Tu phap quoc té: tu nghién ciru

Tén goi:

Tu phap quoc té (PRIVATE
INTERNATIONAL LAW)

Luat xung dot (CONFLIC OF LAW)???

©, Nam Giang, 1997-2015



Uu diém va han ché cia viée sir dung thuit

ngir:
= Tu phap quoc té (PRIVATE
INTERNATIONAL LAW)

s Luat xung dot (CONFLIC OF LAW)???
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2. Di")i’ tuwong diéu chinh ciia Tw ph4
quoc te
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| 2. Doi tuong diéu chinh cua Tu phap quoc té

BAI TAP TINH HUONG

/\\\E
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i 2. Poi tuong diéu chinh ctia Tu phap quoc té

- Céc quan hé dan su ¢ yéu to nudc ngoai
- Cac quan hé t0 tung dan sy cd YTNN (t0 tung dan
su quoc té)

Goc so sanh:
so sanh quy dinh tai Biéu 758 BLDS 2005 va DPiéu
663 BLDS 2015

- so sanh quy dinh tai Piéu 405(2) BLDS 2005 va
Diéu 464(2)BLDS 2015
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iPham vi diéu chinh ctia TPQT

1.

Xac dinh tham quyen cua toa an quoc gla
d6i voi cac vu vigc dan sy co yéu t0 nuoc
ngoai (giai quyét xung dot tham quyen)
Xac dinh phap luat ap dung: Piéu uoc
quoc t€, phap luat quoc gia, tap quan quoc
teé (g1a1 quyet xung dot phap luat)

Cong nhan va cho thi hanh ban an, quyét
dinh dan sy cua toa an nuoc ngoai, phan
quyet cua TTNN.
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3. Phuong phap diéu chinh ciia tw phap quoc
te
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iTiNH HUONG 1
Diéu 767(3) BLDS 2005 quy dinh: “Di san
khong co nguoi thira ké |a bat dong san

thudc vé Nha nwdc noi cé bat ddng san
d-oﬂ

Cau hoi: ,

1. Phwong phap giai quyét xung dét phap
luat nao dwoc ap dung trong diéu luat nay
2. Phan tich wu diém va han ché cua
phwong phap do
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QUY PHAM XUNG DOT

= Didu 683(2) BLDS 2015 quy dinh: “Phap
lJudt cua nwdc noi ngudi ban cu tri
néu la cad nhan hodc noi thanh 1ap néu
la phap nhén doi véi hop dong mua
ban hang hoa;
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tiép)

| 3.1 Phuong phap xung dot (phuong phap diéu chinh gidn

La phuong phap dua vao
quy pham xung do6t, co
quan c6 tham quyén sé
tién hanh lwa chon mot
hé thong phap luat thich
hop nham diéu chinh
mot quan h¢ dan su co

yeu t0 nudc ngoai cu thé.
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QUY PHAM XUNG DOT

= Didu 683(2) BLDS 2015 quy dinh: “Phap
lJudt cua nwdc noi ngudi ban cu tri
néu la cad nhan hodc noi thanh 1ap néu
la phap nhén doi véi hop dong mua
ban hang hoa;
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3.1 Phwong phdp xung dot (phwong phdp diéu chinh

= Tai sao goi 1a phwong phap diéu
chinh gian tiép?
O Ull diém?

= Han che?

©, Nali '




3.1 Phwong phdp thuc chat (phwong phdp dieu chinh tryc
tiép)

La phuong phap st dung cac quy pham
phap luat thuc chat nham diéu chinh mot
quan h¢ dan su co yeéu to nudc ngoai cu
thé.

©, Nam Giang, 2016



3.2 Phwong phdp thwe chat (phwong phap
diéi chinh truc tiep)

= Tai sao goi 1a phwong phap diéu
chinh truc tiep?
O Ull diém?

= Han che?

©, Nali '




4. Nguon ciia Tw phap quoc té
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| 4.1. Céc loai nguon cta Tu phap quoc té

BAI TAP TINH HUONG

/\\\E
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| 4.1. Céc loai nguon cua Tu phap quoc té

1. Luat phap cua mo1 quoc

2. DP1céu udc quoc te.

3. Tap quan quoc té.
,(/\
=T

{
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‘-H.Z. Dicu uoc quoc te

Vai tro ctia Biéu udc quoc té trong viéc diéu
chinh quan hé TPQT (dac biét vai tro cua cac
Hi¢p dinh TTTP).

Cac Diéu udc quoc té da phuong va song
phuong vé TPQT

Méi tuong quan hi¢u luc phap ly giira Diéu udc
quoc t€ va phap luat quoc gia.

Trudng hop ap dung Diéu udc quoc té va diéu
kién ap dung.
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*2. Dicu uoc quoc te

. Goc so sanh: so sanh quy dinh tai Piéu 759 BLDS
2005 va biéu 664, 665 BLDS 2015

©, Nam Giang, 2016



2. P1€u udc quoc te

Piéu 664

1. Phap luat ap dung d6i v6i quan hé dan su co yéu to nudc
ngoai dugc xac dinh theo diéu udc quéc té ma CHXHCN
Viét Nam la thanh vién hoac luat Viét Nam.

2. Trudng hop diéu udc quoc t&¢ ma CHXHCN Viét Nam 1a
thanh vién hodac luat Viét Nam c6 quy dinh cdc bén co quyén
Iwa chon thi phap luat 4p dung d6i véi quan hé dan sy co yéu
t6 nudc ngoai dugc xac dinh theo lwa chon cua cac bén.

©, Nam Giang, 1997-2014



2. P1€u udc quoc te

= Dicu 665

1. Trudng hop diéu udc quoc t&¢ ma CHXHCN Viét Nam 1a
thanh vién c6 quy dinh vé quyén va nghia vu ciia cic bén
tham gia quan hé dan su c6 yéu to nudc ngoai thi quy dinh
ctia diéu uéc quoc té d6 duoc ap dung.

2. Truong hop diéu udc quoc té ma CHXHCN la thanh vién
c6 quy dinh khac véi quy dinh ciia Phan nay va luat khac vé
phap luat ap dung d6i vdi quan hé dan su cod yéu to nudc
ngoai thi quy dinh cua dicu udc quoc té dé duogc ap dung.
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i& Phadp ludt quéc gia

La mot trong nhitng ngudn chu yéu ciia TPQT.
Tuy theo quan diém ctia mdi nudc:

- Luat tu phap quoc té

- Trong cac van ban quy pham phap luat khac
nhau

Truong hop ap dung phap luat Yiét, Nam nham
di€u chinh quan h¢ dan su ¢ yéu t6 nudc ngoai
ta1 Viét Nam.

©, Nam Giang, 2016



*3. Phdp ludt quéc gia

. Goc so sanh: so sanh quy dinh tai Piéu 759 BLDS
2005 va biéu 664, 667, 669 BLDS 2015
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4. Tdp quan quoc té.

DPuoc ap dung trong cac truong hop:
= Khi cac bén lua chon.
Piéu kién:

= Thoa man diéu kién cua viéc chon luat

©, Nam Giang, 2016



iA. TAp quan quoc té

. Goc so sanh: so sanh quy dinh tai Piéu 759 BLDS
2005 va biéu 664, 666 BLDS 2015
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*. Nguon luit diéu chinh

Nguyén tic xac dinh phap luat ap dung: Diéu 759

BLDS 2005 — So sanh BLDS

- Lua chon PL ap dung

- Nguyén tac phap luat cia nuoc nol co quan hé gan
b6 nhat vo1 quan hé dan su do dugc ap dung:
khong chon luat va/hoac phap luat Viét Nam
khong c6 quy dinh vé viéc xac dinh phap luat ap
dung
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5. Chui thé ciia Tw phap quoc té
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quoc te

| 5.1. Khai quat vé chii thé ciia tw phap

1. Chu thé nudc ngoai
>, Chu thé trong nudc
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iS.Z. Ngwoi nwoc ngoai

1. Khai niém.
>, Quy ché phap 1y dan su ctia nguodi nude ngoai
a. Pac diém
b. Can ctr xay dung:
. Nguyén tic NT
Nguyén taic MFN
- Nguyén tac da ngo dac bict
. Nguyén tac co di c6 lai
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iS.Z. Ngwol nwoc ngoai

3. Quy ché phap 1y ctia nguodi nude ngoai tai VN
TU NGHIEN CUU
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5.3. Phap nhan nwdc ngoai

1. Khai niém
». Quy ché phap 1y

3. Quy ché phap 1y
cua PNNN ta1 VN

TU NGHIEN CUU
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5.4. Quoc gia — chii thé diic biét ciia TPQT

5.4.1. Co s& xac dinh quy ché phap 1y diic biét clia
i quoc gia

Co sé xay dung quy ché phap 1y diic biét ciia quoc
gia:

- Nguyén tac ton trong chil quyén quoc gia

- Nguyén tac binh dang vé chu quyén giita cac QG

Co sé xac dinh quy ché phap 1y dic biét ciia QG:
Tip quan quoc té

. Piéu woc quoc té

. Phap luit quoc gia

©, Nam Giang, 1997-2014



quoc gia

| 5.4.1. Co s& xac dinh quy ché phap 1y dic biét cia

Quyén mién trir tuyét doi
Quyén mién trir tuvong doi

Viét Nam nén ap dung
hoc thuyét nao?
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5.4.2. Noi dung quy ché phap 1y diic biét ciia quoc
gia

Quyén mién trir ciia quoc gia:

. Quyén mién trir xét xir

b.  Quyén mién trir ap dung cac bién phap dam
bao

.. Quyén mién trr thi hanh an

. Quyén mién trir vé tai san

.. Quyén mién trir khoi sy chi phoi ctia PL nudc
ngoait
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thong phap luat

| 6. Vi tri ciia Tw phap quoc té trong hé

= TU NGHIEN CUU
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THAO LUAN
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Bai 2:
XUNG POT PHAP LUAT VA AP
DUNG PHAP LUAT NUOC NGOAI
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SIS

Pé cwong bai giing

Khai quat vé xung dot phap luat

Phuwong phap giai quyét xung dét phap luat
Quy pham phap luat xung dot

Mt s6 kiéu hé thudc luit co ban ciia TPQT
Ap dung phap luit nuéc ngoai.

Mot s6 van dé phap ly phat sinh trong qua
trinh ap dung phap luat nwéc ngoai
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§ Van ban quy pham phap luat
O

1
2.

o

chi tiét t

. B0 luat Dan sy Viét Nam 2015, Phan thit V
Nghi din

n 138/CP ngay 15/11/2006 quy dinh
11 hanh cac quy dinh cua BLDS vé

quan hé dan su c6 yéu to nudc ngoai.
Luat Hon nhan va gia dinh VN, 2014.

Bo luat Hang hai VN 2005, Dicu 3, Diéu 4.
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Van ban quy pham phap luat

. Luat Hang khong dan dung 2006, Diéu 4.

. Luat Thuong mai 2005, Piéu 5.

. Luat Pau tu 2014.

Higp dinh tuong tro tu phap gita nudc
CHXHCN Viét Nam va cac nha nudc nuoc
ngoai.

0 N W
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1. Khai quat vé xung dot phap luat
1.1.Khai niém xung dot phap luat
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1.1. Khai niém XPPL

La hién twong phap luat cua hai hay
nhiéu quéc gia cé noi dung khdc nhau
cing cé thé dwoc dp dung dé diéu
chinh mot quan hé din sw cé yéu to
nwdc ngodi cu thé.
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1.2. Nguyén nhan lam phat sinh hién twong XDPL

Nguyén nhan:

«  Xuat phat tir tinh chat dic thu trong diéu
chinh cac quan h¢ dan su co yéu td nudc
ngoai

* (o0 su khac nhau trong phap luat cac nudce
khi1 di€u chinh mot quan h¢ dan su cu thé.

©, Nam Giang, 1997-2014



1.3. Pham vi cua XDPL

Trong cac nganh luat

Trong cac quan hé cua TPQT

Trong hé thong phap luit ciia mét quoc
gia

©, Nam Giang, 1997-2014



2. Phwong phap giii quyét xung
dot phap luat
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2. Phwong phap giai quyét xung dot phap luat

d.

C.

Phuong phap xay dung va ap dung quy
pham thuc chat (Phuong phap thuc
Cl

hat)

Phuong phap xay dung va ap dung quy
pham xung dét (Phuong phap xung
dot).

Ap dung nguyén tic twong tu phap luat

©, Nam Giang, 1997-2014



2. Phwong phap giai quyét xung dot
phap luat

Uu diém va han ché cia mdi phwong|
phap
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3. Quy pham phap luat xung dot
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3.1. Khai niém

 Quy pham phap luat xung dot la quy pham
phap luat xac dinh hé thong phap luat co thé
dugc ap dung nham diéu chinh quan hé dan
su ¢6 yéu to nudc ngoai.

« Pac diém

©, Nam Giang, 1997-2014



3.2. Co ciu

Phan pham vi: chi ra quan hé xa héi ma quy
pham diéu chinh.

Phan hé thuédc: chi ra hé thdng phap luat can
ap dung nham diéu chinh quan hé xa héi duwoc
néu trong phan pham vi (phan quy dinh quy tac
xac dinh hé théng phap luat ap dung).

©, Nam Giang, 1997-2014



3.3. Phan loai quy pham phap luit xung dét

Can c vao hinh thrc dan chiéu

Can clr vao tinh chat cia quy pham phap
luat xung dot

Can cw vao pham vi cua quy pham phap
luat xung 4ot

Can clr vao nguyén tac chon luat dwoc quy
dinh trong phan hé thudc cua quy pham
phap luat xung dot

©, Nam Giang, 1997-2014



4. Mot so kiéu hé thudc Luét
co ban cua Tu phap quoc te

©, Nam Giang, 1997-2014



Luat nhan than (Lex Personalis).

NoO1 dung

Pham v1 ap dung A %
Hinh thtre cua luat nhan than

Negoai 1€

Phap luat VN c¢0 van dung hé thudc Luat
nhan than khong? Van dung trong nhirng
quan h¢ dan su c6 YTNN cu thé nao? Co so
phap 1y?

©, Nam Giang, 1997-2014



Luat nhan than (Lex Personalis).

So sanh quy dinh cua BLDS 2005 B»

760-764 va quy dinh tir Picu 672 — " %
675 BLDS 2015

©, Nam Giang, 2016



Luat quoc tich ciia phap nhan (Lex
Societatis).

=
NO1 dung B ///‘
;: \C

Pham v1 ap dung

Ay
s . 4 . ) ’
Nguyén tac xac dinh quoc tich cua B S’\ﬁl_d—ﬁ-

Phap luat VN c¢6 van dung hé thudc Luat nay
khong? Van dung trong nhitng quan h¢ dan
su ¢c0 YTNN cu thé nao? Co so phap ly?

©, Nam Giang, 1997-2014



Luat quoc tich ciia phap nhan (Lex
Societatis).

So sanh quy dinh ctia BLDS 2005 Diéu
765 va quy dinh tai Diéu 676 BLDS 2015

©, Nam Giang, 1997-2014



Luat noi co tai san: (Lex rei sitae).

Pham v1 ap dung W

No1 dung

Ngoai 1€

Phap luat VN c¢6 van dung hé thuoc Luat noi
cO tar san khong? Van dung trong nhirng
quan hé¢ dan su c6 YINN cu thé nao? Co sd
phap ly?

©, Nam Giang, 1997-2014



Luat noi co tai san: (Lex rei sitae).
IR

So sanh quy dinh cua BLDS 20 i ’
766 va quy dinh tai Diéu 677,
678, 679 BLDS 20135

©, Nam Giang, 1997-2014



Luat noi ky két hop dong (Lex loci
contractus).

NoO1 dung

Pham v1 ap dung

Phap luat VN co6 van d At
noi ky két hop dong kIN g
trong nhitng quan h¢ dan su cé YTNN cu
thé nao? Co s& phap 1y?

©, Nam Giang, 1997-2014



Luat noi thwe hién nghia vu (L
solutioniss).

* NO1 dung

 Pham vi ap dung

* Phap luat VN co6 van dung h¢ thudc Luat nay
khong? Van dung trong nhirng quan h¢ dan su co
YTNN cu thé nao? Co s¢ phap 1y?

©, Nam Giang, 1997-2014



Luat noi vi pham phap luat (Lex loci delicti
commissi).

« NO1 dung

 Pham vi1 dp dung

* Phap luat VN c¢6 van dung hé thudc Luat
nay khong? Van dung trong nhirng quan
hé dan su ¢c6 YTINN cu thé nao? Co sd
phap 1y?

©, Nam Giang, 1997-2014



Luat noi két hon (Lex loci
celebrationis).

NoO1 dung

Pham v1 ap dung

Phap luat VN co van dung hé thudc Luat
nay khong? Co so phap ly?

©, Nam Giang, 1997-2014



Luat lra chon (Lex voluntatis).

NoO1 dung

Pham vi1 ap dung

Diéu kién ap dung
Phap luat VN c¢0 van
lwa chon khong? Van dung trong nhirng
quan h¢ dan su c6 YTNN cu thé nao? Co
sO phap 1y?

©, Nam Giang, 1997-2014



Luat lura chon (Lex voluntatis).

So sanh quy dinh cua BLD
2005 va BLDS nam 2015

A |

©, Nam Giang, 1997-2014



Luat toa an (Lex fori)

* NO1 dung

e Pham vi ap dung:
-Phap luat to tung
-Phap luat thuc dinh
-Choice of Law

e Phap luat VN co van dung h¢ thudc Luat toa an khong?
Van dung trong nhitng quan hé cu thé nao Co s& phap 13?

©, Nam Giang, 1997-2014



5. Ap dung phap luit nudc
ngoai
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5.1. Khai quat vé ap dung phap luit nwéc ngoai

Su can thiét ap dung phap
luat nuéc ngoai

©, Nam Giang, 1997-2014



5.1. Khai quat vé ap dung phap luit nwéc ngoai

Diéu kién dé phap luat
nuoc ngoar dugc ap
dung nham diéu chinh
quan hé¢ dan su co yéu
t6 nudc ngoal tar Viét
Nam
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Ap dung phap luat nudc ngoai

Goc so sanh: so sanh quy dinh tai Piéu 759 BLDS 2005
va biéu 664, 667, 669, 670 BLDS 2015
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5.2. Mot s6 van dé phap 1y phat sinh khi ADPLNN
5.2.1. Bao luu trat tw cong cong

Khai niém

Quan diém cua Viét Nam

Co sO phap ly

Nouyén tic ap dung
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 Khai niém Renvoi I, Renvoi Il

5.2.2. Renvoi I va Renvoi 11

Co s& phap 1y

e Nguyén nhan?

Quan diém: 3
Khong thira nhan
Thtra nhan mot phén

Thtra nhan toan bo

©, Nam Giang, 1997-2014



5.2.2. Renvoi I va Renvoi 11

e CoO nén thtra nhan khong?
e Phap luat Viét Nam c6 thura nhan khong?
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Bao luu trat ty cong va van dé dan chiéu

Goc so sanh: so sanh quy dinh tai Piéu 759 BLDS 2005
va biéu 668, 669, 670 BLDS 2015

©, Nam Giang, 1997-2014



5.2.3. Lan tranh phap luat
 Khai niém

- Diéu kién x4c dinh

* Hau qua phap 1y

Co nén quy ’dinh vé lan tranh phap luat trong Tu
phap quoc té Viet Nam?
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CAU HOI
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Bai 3
THAM QUYEN CUA TOA AN QUOC GIA
POI VOI VU VIEC DAN SU' CO YEU TO NUOC NGOAI

PGS.TS. LE THI NAM GIANG
www.giangle.edu.vn




PE CUONG BAI GiANG

1. Khai niém tham quyen cua TAQG d6i voi vu viéc dan
SU CO yeu t6 nudc ngoai

2. Tham quyén cua toa an Viét Nam do1 vt vu viec dan
SU cO y€u t0 nudc ngoai

3. Phap luat ap dung trong giai quyét vu viéc dan su co
yeu to nudc ngoal

4. Uy thac Tu phap quoc té



Van ban phap luat
1. BO luat to tung dan sy nwuoc CHXHCN VN
nam 2015. Phan thu 8.

2. Hi¢p dinh tuong tro tu phap gira nudc
CHXHCN Viet Nam va cac nha nudc nudc
ngoai.
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1. Khai quat vé tham quyén cua
toa an quoc gia doi voi vu viéc
dan su c0 yéu to nwdc ngoai

©, Nam Giang, 2016




1. Khai quat vé tham quyén cia TAQG...

. Vu viéc dan sw c6 YTNN: Didu 464 BLTTDS

a) It nhat mot trong cac bén tham gia la ca nhan, co
quan, t6 chirc nwdengoai;

b) Cac bén tham gia déu la céng dan, co quan, to
chirc VN nhwng viéc xac lap, thay déi, thwc hién
hodc cham dut quan hé do xay ra tai nwdc ngoai:

c. Cac bén tham gia déu la cédng dan, co quan, tb
chirc VN nhwng doi twong cta quan hé dan sw dé &
nwdc ngoali.

©, Nam Giang, 2016



1. Khai quat vé tham quyén cia TAQG...

+ Tai sao can xac dinh tham
quyén cua TAGQ?

VU AN 1
VU AN 2
VU AN 3

©, Nam Giang, 2016



1. Khai quat vé tham quyén cia
TAQG...

Y nghia cla viéc xac dinh
tham quyén cua TAQG daoi
voi VVDS ¢c6 YTNN
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1. Khai quat vé tham quyén cia TAQG...

Nguyén tic xac dinh

Bwoc 1: Xac dinh vu viéc thudc thérp qyyén cua TAQG
minh hay hay khong? — Tu phap quoc té

Buwoc 2: xac dinh vu viéc thudc th?lm quyén cua TA cu thé
nao trong h¢ thong :FAQG (tham quy,én theo cap, theo
vu viéc, theo 1anh thd...) — Phap luat to tung trong nudec.

Co so phap ly:

- bUQT

- Phap luat quoc gia: 469, 470 BLTTDS 2015

Nguyén tac: Piéu 469(2) BLTTDS 2015
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1. Khai quat vé tham quyén cia TAQG...

Diéu 469 BLTTDS 2015

“Sau khi xac dinh tham quyén cla Toa &n Viét Nam
theo quy dinh cua Chuwong nay, Toa an ap dung
céc quy dinh tai Chuong Ill cia B6 luat nay dé xac
dinh thdm quyén cta Toa an cu thé gidi quyét vu
viéc dan suw co yéu tbé nuwde ngoai’.
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1. Khai quat vé tham quyén ciia TAQG...

» Xung dot tham quyén

La hién twgng toa an cua hai hay nhi€u quoc gia
cung cO tham quyén do1 vo1 mot vu viéc dan su ¢co
YTNN cu the.

©, Nam Giang, 2016



1. Khai quat vé tham quyén cia TAQG...

Phan biét ban chat clia hién twong XDPL va
hién twong XD tham quyeén.

Giai quyét xung dét tham quyén

©, Nam Giang, 2016



1 4

2. Tham quyén cua Toa an VN doi
voi vu viéc dan sw cO0 yéu to
nwoc ngoai

>N

©, Nam Giang, 2016




2.1. Nguyén tic xac dinh tham quyén

Nguyén tac:

BLTTDS- biéu 469(2)

Sau khi xac dinh thdm quyén cla Toda an
Viét Nam theo quy dinh cua Chwong nay,
Toa an ap dung cac quy dinh tai Chwong
Il cia B& luat nay dé xac dinh tham quyén
cla Toa an cu thé gidi quyét vu viéc dan
sw ¢co yéu td nwdc ngoai.
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2.1. Nguyén tic xac dinh tham quyén

BLTTDS- bieu 2(3)

BLTTDS duogc ap dung ('101 véi viée giai quyét vu
viéc dan sy co yéu to nudc ngoal truong hop
PUQT ma CHXHCNVN ky két hoic gia nhip
cO quy dinh khac thi ap dung quy dinh cua
bUQT do.

©, Nam Giang, 1997-2016



2.2. Xac dinh thim quyén ciia TAVN theo
cac HDTTTP

Hai phwong phap:

HDTTTP VN-

- Quy dinh quy tic xac dinh déi véi tirng loai
va viéc dan sw c6 YTNN cu thé:
HDTTTP VN- NGA

©, Nam Giang, 1997-2016



2.3. Xac dinh tham quyeén ciia TAVN d6i voi
vu viéc dan sw co0 YTNN theo PLVN

1. Tham quyén chung: Diéu
469 BLTTDS

2. Tham quyén riéng biét: Dicu
470 BLTTDS

©, Nam Giang, 1997-2016



2.3. Xac dinh tham quyén ciia TAVN d6i voi
vu viéc dan s ¢c0 YTNN theo PLVN

BAI TAP TINH HUONG

©, Nam Giang, 2016



2.3. Xac dinh tham quyeén ciia TAVN d6i voi
vu viéc dan sw co0 YTNN theo PLVN

Mot s6 truong hop han ché tham quyén cia TAVN:

- Vu Viég coO su tham gia cua t6 chirc, ca nhan duoc hudng
quy ché ngoai giao va lanh su

- Vu viéc dan su co su tham gia cua nha nudc nude ngoai

- Vuan da co6 thoa thuan trong tai

- Vu viéc dan su c6 thoa thuan chon TANN

- Vu viéc dan su d3 dugc TANN, TTNN thu ly/giai quyét

- Vu viéc dan su thudc tham quyén rieng bi¢t cuia TANN

©, Nam Giang, 1997-2016



3. PHAP LUAT AP DUNG

©, Nam Giang, 2016



3. PHAP LUAT AP DUNG

- Phap luat t6 tung
- Phap Iuat nd1 dung
- Choice of Law

©, Nam Giang, 2016



4. UY THAC TU PHAP QUOC
TE

©, Nam Giang, 2016



4. UY THAC TU PHAP QUOC TE

TU NGHIEN CUU

\
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CONGN

JANVACHOTE

| HANH BAN AN, QUYET DINH DANSU

CUATANN, PHAN QUYET CUATTNN

PGS.TS. LE THI NAM GIANG
www.giangle.edu.vn
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Pé cwong bai giang
Kha1 niém
Cong nhan va cho thi hanh ban an, quyét dinh dan
su cua TANN
Cong nhan va cho thi hanh phan quyét cia TTNN
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1, Khai quat...

©, Nam Giang, 2016



1. Khai niém

Khai niém céng nhan va cho thi hanh ban
an, quyét dinh dan sw ciia TANN

La viéec TA cua mo6t nwdc thtra nhan ban
an,quyét dinh dan sw da co hiéu lwc phap luéat
cia TANN nhw ban an, quyét dinh da co hiéu
lwc phap luat cua TA trong nuwdéc va cho phép
thi hanh trén lanh thd nwdc minh ban an,
quyét dinh cta TANN do.

©, Nam Giang, 2016



1. Khai niém

Khai niém cong nhan va cho thi hanh phan
quyét cia TTNN

La viéc TA cua mét nwdc thira nhan phan
quyét da cé hiéu lwc phap luat cia TTNN nhw
ban an da cé hiéu luwc cua TA trong nwdc va
cho phép thi hanh trén Ianh thd nwdc minh
phan quyét cia TTNN dé.

©, Nam Giang, 2016



1. Khai niém

- Co so ly luan va co so
thwe tién?

- Cac van de€ can luu y?

©, Nam Giang, 2016



Cong nhan va cho thi hanh ban an,quyét dinh dan sw cia
TANN theo phap luat mot so Quoc gia

- Hé thong Exequature
- Lién minh Chau Au

- Hé thong Common Law

©, Nam Giang, 2016



2. Cong nhan va cho thi hanh
ban an, quyét dinh dan sw
ctiia TANN tai Viét Nam

©, Nam Giang, 2016



2. Coéng nhan va cho thi hanh ban an,quyét
dinh dan sw cua TANN tai Viét Nam

BA, QDDS cua TANN dw¢c cong nhan va

cho thi hanh tai Viét Nam. Diéu 423

BLTTDS 2015

- BA, QPDS cua TANN vé dan su,
HN&GD, kinh doanh, thuwong mai, lao
dong, quyet dinh vé tai san trong ban an,
quyét dinh HS, HC cia TANN dugc quy
dinh tai PUQT ma nudc d6 va Viét Nam la
thanh vién;
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2. Coéng nhan va cho thi hanh ban an,quyét
dinh dan sw cua TANN tai Viét Nam

BA, QDDS cua TANN dwgc cong nhan va cho thi
hanh tai Viét Nam. Dicu 423 BLTTDS 2015

- BA, QPDS ctia TANN vé dan sy, HN&GD, kinh
doanh, thuong mai, lao dong, quyét dinh vé tai san
trong ban an, quyét dinh HS, HC ctia TANN ma
nudc do va VN chua cung 1a thanh vién cia DPUQT
¢ quy dinh vé CN& cho thi hanh BA, QP cua
TANN trén co s nguyén tac co di co lai;

- BA, QDPDS khac cua TANN dugc phap luat Viét
Nam quy dinh cong nhan va cho thi hanh.
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2. Coéng nhan va cho thi hanh ban an,quyét
dinh dan sw cua TANN tai Viét Nam

BA, QDDS cua TANN dwgc cong nhan va cho thi
hanh tai Viét Nam. Diéu 423 BLTTDS 2015

2. Quyet dinh vé nhan than, hon nhan va gia dinh cua
co quan khac co tham quyén cia nudc ngoai ciing
duoc xem x€t cong nhan va cho thi hanh ta1 Viét Nam
nhu ban an, quyét dinh dan su ctia Toa an nudc ngoai
quy dinh tai khoan 1 Piéu nay.

Goc so sanh: so sanh v61 BLTTDS 2004
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2. Coéng nhan va cho thi hanh ban an,quyét
dinh dan sw cua TANN tai Viét Nam

Chu thé c6 quyén yéu cau: Dieu 425
Thu tuc xét don yéu cau

©, Nam Giang, 2016



PON YEU CAU

BO TU PHAP

TOA AN CO THAM QUYEN

PINH CHIi MO PHIEN HOP XET PON




2. Coéng nhan va cho thi hanh ban an,quyét
dinh dan sw cua TANN tai Viét Nam

Phén tich Piéu 439. Nhirng ban an, quyét dinh
khong dwoc cong nhan va cho thi hanh tai Viét
Nam



2. Cong nhan va cho thi hanh ban an,quyét
dinh dan sw cua TANN tai Viét Nam

Thu tuc xét don yéu cau khéng céng nhan: TU
NGHIEN CUU



3. Cong nhan va cho thi hanh
phan quyét cua trong tai
nwo'c ngoai tai Viet Nam

©, Nam Giang, 2016



3.1. Cong wéc Newyork 1958

- Pham vi 4p dung CU:_

- Nghia vu cong nhan hi¢u luc phap ly cua thoa
thuan trong tar va tham quyén cua trong tai
duoc lva chon.

- H6 so bat buodc

-Céc trudong hop tir chdi cong nhan va cho thi
hanh quyét dinh cua trong tai nuoc ngoai.

©, Nam Giang, 2016



3.2. Cong nhan va cho thi hanh phan
quyét caa TTNN theo PLVN

Phan quyét ciia TTNN dwoc cong nhén va cho thi hanh
tai Viét Nam. Piéu 424 BLTTDS 2015

a) Phan quyét cia TTNN ma nwdc do va Viét Nam
cung la thanh vién ctia BPUQT vé céng nhan va cho
thi hanh phan quyét cia TTNN:

b) Phan quyét cia TTNN khéng thudc trwong hop
quy dinh tai diém a khodn nay trén co s& nguyén tac
coO di co lal.
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3.2. Cong nhan va cho thi hanh phan
quyét cua TTNN theo PLVN

Phan quyét ciia TTNN dwoc cong nhén va cho thi hanh
tai Viét Nam. Di¢u 424 BLTTDS 2015

2. Phan quyét cia TTNN quy dinh tai khoan 1 Piéu nay
duoc xem x€t cong nhan va cho thi hanh tai VN la phan
quyét cudi cung cua Hoi dong trong tai giai quyét toan bo
ndi dung vu tranh chap, cham dat t6 tung trong tai va cé
hi¢u luc thi hanh.

3. TTNN , phan quyét cia TTNN quy dinh tai khoan 1
Piéu nay dugc xac dinh theo quy dinh cua Luat trong tai
thuong mai cua VN.
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3.2. Cong nhan va cho thi hanh phan
quyét cua TTNN theo PLVN

Chu thé c6 quyén yéu cau: Dieu 425
Thu tuc xét don yéu cau

©, Nam Giang, 2016
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3.2. Céng nhan va cho thi hanh phan quyét
cua TTNN theo PLVN

Phéan tich Piéu 459. Nhitng truomg hop khong cong
nhan



BAI TAP TINH HUONG
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QUYEN SO'HUU TRONG TRQT

.TS. LE THI NAM GIANG



Pé cwong bai gidng

1. Khai niém quyén sé hitu trong Tu phap quoc
te

2. Giai quyét xung dot phap luat vé quyén sé
htru

3. Quy dinh cta phap luat Viét Nam vé quyén
sO hiru cua ngudo1 nudc ngoar do1 vol tal san
ta1 Viét Nam

©, Nam Giang, 1997-2016



Van ban phap luat

1.

(Y

Bo luat Dan sy 2015 (Piéu 677, 678 va Diéu

679)
Bo luat Hang Hai 2015
Luat dau tu 2014

Cac Hiép dinh vé khuyén khich va bao ho dau

tu gitra Vi€t Nam va cac nudce

©, Nam Giang, 1997-2016



1.

Giao trinh, sach tham khao

Gido trinh Tw phap qudc té — Phan riéng,
Trwong DH Luat TPHCM, 2012

Tw phap quoc té — TS. Lé Thi Nam Giang.
STK, NXB bHQGTPHCM, 2016

Tw phap qudc té Viét Nam— GS.TS Mai Hoéng
Quy, PGS.TS Pb Van DPai. STK, NXB
PDHQGTPHCM, 2010
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1. KHAI NIEM

©, Nam Giang, 1997-2016



1. Khai niém

- Quan hé sé hitu c6 yéu to nudc ngoai.
Co so xac dinh: Diéu 663 BLDS 2015 — so sanh 758
BLDS 2005.
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BLDS 2015
- C6 it nhat mot trong cac bén
tham gia la ca nhan, phap nhan
nudc ngoai;
- Cac bén tham gia déu la cong
dan VN, phap nhan Vi¢t Nam
nhung viéc xac 1ap, thay doi,
thuc hién hodc cham dut quan
h¢ do xay ra tai nudc ngoai
- Cac bén tham gia déu la cong
dan VN, phap nhan VNnhung
doi tuong cua quan h¢ dan su do
O nudc ngoai.

BLDS 2005
Co it nhat mot trong cac
bén tham gia 14 co quan, to
chirc, ca nhan nudc ngoai,
nguol Viet Nam dinh cu ¢
nudc ngoai
can cir dé xac 1ap, thay doi,
cham dit quan hé d6 theo
phap luat nudc ngoai, phat
sinh tar nuwéc ngoai
tai san lién quan dén quan
h¢ do ¢ nudce ngoai.
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1. Khai niém

Noi dung nghién ctu ciia TPOT vé quyén s hilu: so

sanh Luat Dan su :

- X4c dinh tham quyén cua TAQG

- Xac dinh phap luat ap dung

- Cong nhan va cho th1 hanh ban an, quyét dinh dan su
ctia TANN, phan quyét cia TTNN

©, Nam Giang, 1997-2016



1. Khai niém

Y nghia cua viéc xac dinh yvéu to nudc ngoal trong cac
quan h¢ s¢ hitu?

— \\\\
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2. GIAI QUYET XUNG DOT
PHAP LUAT VE QUYEN SO
HUU

©, Nam Giang, 1997-2016



2. Giai quyét xung dot phap luat vé QSH

2.1. Khai niém

- Khai niém xung d6t phap luat vé quyén s hitu

- Cac quan hé so hitu c6 thé phat sinh hién tuong
xung dot phap luat

- Phu‘gng phap giai quyét xung dot phap luat vé
quyen so htru:

+ phuong phap xung dot

+ phuong phap thuc chat

- Nguon luat ap dung

©, Nam Giang, 1997-2016



2. Giai quyét xung dot phap luat vé QSH
2.2. Nguyén tac chung

Nguyén tic “ Ludt noi co tai sin” (Lex rei
sitae)

Vali tro quan trong:

l. Q}ly dir}h vé diéu lgién phat sinh, thuc hién,‘ thay
do1, cham dut quyén s¢ hitu, no1 dung quyén so
htru.
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BLDS: 2015 (P678)

Viéc xac lap, thuc hién, thay d6i, cham duat quyén s& htru
va quyén khac d6i voi tai san dugc xac dinh theo phap luat
cua nudc noi co tai san, trur truong hop quy dinh tal khoan
2 Piéu nay.

©, Nam Giang, 1997-2016



2.2. Nguyén tac chung

» Van deé dich chuyén tai san tir quoc gia
nay dén qudc gia khac?

—7 \\\i
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2. Giai quyét xung dot phap luat
2.2. Nguyén tac chung

Goc so sanh:

Phap luat cac nwoe: 2 quan diém:

1. Luat noi co tai san ap dung d6i vdi quan hé sé

htru ta1 san bao gom dong san va bat dong san

2. Phan chia ta1 san:

- Quan h¢ so hiru d61 vo1 dong san: Luat nhan than
cua chu so hitu

- Quan hé so hiru do1 voi bat dong san: Luat no1 co
bat dong san.
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2. Giai quyét xung dot phap luat
2.2. Nguyén tac chung

Nguyén tic “ Ludt noi cé tai sin” (Lex rei sitae)
Vai tro quan trong:

2. Pugc ap dung nham giai quyét xung dot phap luat
vé dinh danh tai san.

©, Nam Giang, 1997-2016



2. Giai quyét xung dot phap luat
2.2. Nguyén tac chung

BLDS: 2015 (D677)

Viéc phan loai tai san 1a dong san, bat dong
san dwoc xac dinh theo phap luat cua nwdc
noi co tai san.

©, Nam Giang, 1997-2016



2. Giai quyét xung dot phap luat
2.3. Cac truwong hop ngoai lé

A e

Quyén sé hitu tri tu¢: 679 BLDS 2015
QSH trong linh vuc hang khong dan dung: D. 4
QSH trong linh vuc hang hai: B.3 BLHH 2015

QSH cua quoc gia

QSH doi véi tai san cua ctua phap nhan khi bi
cham dirt hoat dong & nudc ngoai
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2. Giai quyét xung ddt phap luat
2.3. Cac truong hgp ngoai I¢

Tai san dang trén dwdna van
chuyen???

©, Nam Giang, 1997-2016



3. PHAP LUAT VIET NAM VE
QUYEN SO HUU CUA NGUOI
NUOC NGOAI

©, Nam Giang, 1997-2016



Phap luat Viét Nam ve QSH cuia ngwei nwéc ngoai
doi véi tai san tai Viét Nam

TU NGHIEN CUU
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3. Phap luat Viét Nam ve QSH cua nguoi nwéoc
ngoai doi v&i tai san tai Viéet Nam

Hién phap nwéc CHXHCNVN

BLDS, luat Pau tw: nguyén tac NT va Nguyén
tac MFN:

- Poi vé&i ddng san

- Doi v&i bat ddng san
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HQP DONG VA BOI THUONG THIET HAI
NGOAI HOP PONG TRONG TPQT

PGS.TS. LE THI NAM GIANG
www.giangle.edu.vn
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Pé cuwong bai giang

1. Hop dong trong Tw phap quoc té

1.1. Khai quat vé hop dong trong tu phap quoc té.

1.2. Giai quyét xung dot phap luat vé hop dong.

2. Boi thwong thiét hai ngoai hop dong trong
TPQT

2,1, Khai quat

) D Giéj quyét xung dot phap luat vé BTTH ngoai
hgp dong
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Van ban phap luat

1. BLDS 2015, Phan thtt V

2. Cong u,(’)’c Yién 1980 vé hop dong mua ban hang
hoa quoc té (Pi1éu 67, 68, 69)

3. Tap quan Incoterms 2010

4. B0 luat Hang hai (B.3, 5)

5. Luat Hang khong dan dung (Piéu 4)
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1. Hop dong trong Tw phap
quoc te
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1.1 Khai quat vé hgp dong
trong Tw phap quoc te
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BAI TAP TINH HUONG
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BAI TAP
1. Vu viéc trén c6 duoc xac dinh la vu viéc dan su cé
yéu té nudc ngoai hay khong? Co s phap 1y?
2. Phan tich y nghia ctia viéc x4ac dinh yéu to nudc ngoai
trong cac quan hé hop dong.
3. Toa 4n Viét Nam c6 tham quyén d6i véi tranh chap
trén khong? Co s& phap 1y?
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4. Gia s toa an Viét Nam dwoc xac dinh la co tham
quyén giai quyet vu tranh chap trén thi theo anh
(chi), Toa an sé ap dung phap luat nwéc nao
nham:

4.1. Xac dinh nang lwc hanh vi dan sy cua cac bén ky
két hop déng. Co s& phap ly?

4.2. Xac dinh tinh hop phap cla hinh thirc hop dong.
Co s& phap ly?

4.3. Gia su trong hop dong trén hai bén thoa thuan
lia chon phap luat cua Phap dé giai quyét tat ca
cac tranh chap phat sinh ti hoac lién quan dén
hop dong trén thi phap luat nwéc nao sé duoc
Tda an Viét Nam ap dung? Co s& phap ly
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5. Phan tich diéu kién dé luat do cac bén lwa
chon co hiéu lwc.

6. Bang cac kién thirc vé TPQT, anh chi hay
phan tich nguyén tac ma toa an Viét
Nam can ap dung nham xac dinh hé
thong phap luat ap dung dé giai quyét
tranh chap trén?
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1.1 Khai niém
« Hop dong dén s cé yéu td nwde ngodi
« Ph&n nhom hop dong cé yéu to nuéc ngoai:
3 nhém co ban:
« Hop dbng thuong mai qubc té
« Hop dong dén sw ¢ yéu té nudc ngodi
« Hop dong lao ddng co yéu té nudc ngodi

Y nghia cua viéc xac dinh yéu té nuéc ngoai trong
quan hé hop dong
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1.1 Khai niém

Phan biét n6i dung nghién ctru ctia TPQT va
LDS, Luit TMQT vé hop dong
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1.2. Giai quyét xung dot phap luit vé
hop dong




1.2.1. Khai niém xung dét phap luat hop dong

R
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Giai quyet xung dét phap luat vé tw cach
chu thé cua cac bén

Tw cach chu thé:
- NLHVDS ciia ca nhan: Q. 5 <

+ Luat qudc tich 7
+ Luat noi cw tru
- NLPLDS cua phap nhan: Luat Q a PN
- Phap luat VN- so sanh
Lwu y: DOi véi ngudi khdng quoc tich hodc co tir 2
quoc tich
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Giai quyét xung dot phap luat vé tw cach
chu thé cua cac bén

Phap luat Viet Nam:
- NLHVDS cua cé nhan: Diéu 674 BLDS 2015.
- NLPLDS cla phap nhan: bBiéu 676 BLDS 2015.

- Phap luat ap dung doi véi ngudi khdng quoc tich
hodc co tlr 2 quoc tich: Diéu 672 BLDS nam 2015.
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Giai quyet xung dét phap luat veé tw
cach chu thé cua cac bén

THAM QUYEN KY KET
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1.2.3. Giai quyét xung doét phap luat vé hinh
thuorc cua hop dong

- Hinh th&rc hop dong o

- Luét noi giao két hop "'
dong (

- Phap luat VN: Diéu 683
BLDS 2015

- HDPTTTP
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1.2.4. Giai quyét XPPL vé quyén va nghia
vu cua cac bén trong hgp dong

Luat lura chon

- Diéu kién c6 hiéu lyc

- Nguén luat duoc chon

- Thoi diém chon luat

- Y nghia cua nguyén tac chon luit ap

dung

- MOoi quan hé giira van dé chon luat ap dung
va ,chQn TA c6 tham quyén giai quyét tranh
chap.
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1.2.5. Giai quyét XPPL vé quyén va
nghia vu cua cac bén trong hop dong

Truong hop khong chon luat ap dung

Luat noi glao két hop dong,

Luat c6 moi quan hé gian bo nhat
v6i hop dong;

Luat no1 thuc hién hop déng;
Luat cua nudc nguo1 ban;
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1.2.5. Giai quyét XPPL vé quyén va nghia vu
cua cac bén trong hop dong

« HDTTTP
e Phap luat Viét Nam: So sanh quy dinh
cua BLDS 2005 va BLDS 2015

D

\
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1.2.6. Giai quyét XPPL vé thoi diém chuyén
quyén s¢ hiru va chuyén dich rui ro ...

a. Gidi quyét XPPL vé thoi diém chuyén quyén
so hitu
- Phap luat quodc gia
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1.2.6. Giai quyét XPPL vé thoi diém chuyén
quyén so htru va chuyén dich rui ro trong...

b. Giai quyét XPPL vé thdi diém chuyén
dich rui ro

Cong woc Viéen 1980:

- Piéu 67

- Diéu 68

- Diéu 69

Tdap quan Incoterms

Phap ludt quéc gia
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1.2.6 Giai quyét XPPL vé thoi diém chuyén
quyén so htru va chuyén dich rui ro trong ...

- Phap luat Viet Nam?
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SO SANH CAC QUY PINH TRONG PHAN 7 BLDS
2005 VA PHAN 5 BLDS 2015

\

— \\\\
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2. BOI THUONG THIET HAI

NGOAI HOP PONG TRONG
TPQT
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2.1. Khai niém

- Quan hé boi thuong thiét hai ngoai hop dong c6 yéu to
nudc ngoal

- Cén ¢t xac dinh YTNN: Piéu 663 BLDS 2015
— Pac thu?
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2.1. Khai niém
Pham vi nghién ciru ciia Tw phdp quoc té:

- Xac dinh tham quyén cia TAQG

-Xac dinh phap luat ap dung: phap luat quoc gia,
Di¢u udc quoc te

-Cong nhan va cho thi hanh ban an quyét dinh
dan su cua TANN.
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2.2. Giai quyét xung dot phap luat vé BTTH
ngoai hop dong

2.2.1. Khai niém

- Khai niém

-Phuong phap giai quyét
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2.2.2 Giai quyét XPPL vé BTTH ngoai hop
dong theo phap luat mot s6 nudc

- Luat no1 xay ra hanh v1 vi pham phap luat

- Luat no1 phat sinh hau qua cua hanh vi vi pham
phap luat

-Luat do cac bén thoa thuan lya chon

-Két hop
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2.2.3 Giai quyét XPPL vé BTTH ngoai hop
dong theo phap luat VN

DPiéu 687 BLDS 2015

“1. Cac bén dugc thoa thuan lya chon phap luat ap dung
cho viéc boi thuong thiét hai ngoal hop dong, trir truong
hop quy dinh tai khoan 2 Piéu ndy. Trudng hop khong
cO thoa thuan thi phap luat cua nudc no1 phat sinh hau
qua cua su kién gay thiet hai dugc ap dung.

2. Tru’O’ng hop bén gay thi€t hai va bén b1 thi€t hai co
no1 cu tra, do1 vo1 ca nhan hoac no1 thanh lap, d6i vai

phap nhan tai1 cung mot nudc thi phap luat cua nude do
duoc ap dung”.
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2.2.3 Giai quyét XPPL vé BTTH ngoai hop
dong theo phap luat VN

HDTTTP:

Phap luat cia bén ky két noi xay ra hanh vi vi
pham

- Phap luat cia bén ky két ma hai bén mang quoc
tich

©, Nam Giang, 1997-2016



CAU HOI
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THUA KE TRONG
TU PHAP QUOC TE
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Pé cwong bai giang.

1. Khai niém thira ké trong TPQT.
2. Giai quyét xung doét vé thira ké.
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Pé cwong bai giang

. Khai niém thura ké trong Tu phap quoc té
Giai quyét xung dot phap luat vé thira ké

. Van dé “di san khong nguo1 thira ké” trong
Tu phap quoc te.
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Bai: Thira ke trong Tw phap quoc te...
Muc dich, yéu cau

1. Phan biét dwoc khi ndo mdt quan hé thira ké
sé thudc dbi twong diéu chinh cia TPQT, khi
nao thudc doi twong diéu chinh cha LDS va
phan tich yéu t0 nwdc ngoai trong quan hé
thira ké theo Diéu 758 BLDS

2. Phan biét néi dung nghién cu cia TPQT vé
thira ké so v&i Luat dan su
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Bai: Thira ke trong Tw phap quoc te...
Muc dich, yéu cau

3. Phan tich quy dinh cua phép ludt VN va cac
bUQT ma VN la thanh vién vé quan hé thlra
ké co yéu td nwdc ngoai. So sanh dwoc cac
quy dinh trén voi cac DUQT va phap luat cac
nwde dé thay dwoc nhirng diém tién bd, nhirng
han ché cla phap luat Viét Nam.

4. Giadi quyét di san khéng nguwoi thira ké trong
TPQT
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Bai: Thira ké trong Tw phap quoc té
Van ban phap luat.

B6 luat dan sw nwdc CHXHCN Viét Nam 2015, Diéu
680, 681.

Cac Hiép dinh twong tro tw phap gitra nwéc CHXHCN
Viét Nam va cac nha nw&c nwdc ngoai.
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1. Khai niém

- Quan hé thira ké co

yéu td nwédc ngoai
- Co sé phap ly: Diéu 663
BLDS 2015
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1. Khai niém

Quan hé thra ké cé yéu té nwdc ngoai- Pham vi

nghién cuu:

« Xac dinh tham quyen cua TAQG doi voi cac vu
viéc vé thira ké cé yéu td nudce ngoal

« Xac dinh hé thong phap luat can ap dung nham

giai quyet cac vu viéc vé thira ké co yéu to nwoc
ngoai

Céng nhan va cho thi hanh ban an, quyét dinh
cua Toa an nuwoéc ngoal vé cac vu viéc vé thlra
ké cd yéu to nwdc ngoai
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2. Giai quyét xung doét phap luat vé thira ké
2.1. Khai niéem XDPL veé thira ke

Khai niém xung dot phap luat vé thira ké

Quan hé thira ké co XPPL:

Thtra ké theo di chuc: nang Iwc lap, thay déi,
hay boé di chuc, hinh thirc di chuc.

NOi dung di chuc?

Thira ké theo phap luat: hang thiva k&, thoi diém
m,c’y thtra k&, cach phan chia, quan ly di san thira
ké..
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2. Giai quyét xung dot phap luat ve thira ké
2.2. Theo cac Hiep dinh TTTP

Nguyén tac: binh dang gitra céng dan cac bén ky
két. Céng dan nuwdc ky két nay dwoc hwédng tai
san va cac quyén khac trén lanh thé cha bén ky
két kia do thira ké theo di chic hodc theo luat.
Céng dan cla bén ky két nay co quyén lap di chic
dé dinh doat tai sdn cla minh co & trén lanh thd
cla bén ky két kia.

(Diéu 38 HDTTTP gitta VN va Lién bang Nga,
piéu 35 HDTTTP Viéet Nam va CHDCND Lao;
Pidu 33 HDTTTP gitra Viét Nam va Mang C).
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2. Giai quyét xung dot phap luat ve thira ké
2.2. Theo cac Hiep dinh TTTP

Giai quyét xung dot phap luat vé thira ké theo di
chuc:

- Hinh th&c cua di chuc: phap luat cia nwéc ma
nguwdi lap di chuc la céng dan hoac phap luat cua
nuwdce ky két noi 1ap di chuc.

- Nang lwc 1ap hoac huy bd di chuac: phap luat cua
nwdc ma ngwdi dé lai di chac 1a cdng dan vao thoi
diém lap hoadc hay bd di chuic
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2. Giai quyét xung dot phap luat ve thira ké
2.2. Theo cac Hiép dinh TTTP

Giai quyéet xung dét phap luat vé thira ké theo
phap luat:

- Pbng san
- Bat dong san
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2. Giai quyét xung dot phap luat ve thira ké
2.3. Theo phap luat Viéet Nam

DPiéu 680 va Diéu 681 BLDS 2015:
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3. Giai quyét di san khéong ngwei thira ké
3.1. Theo phap luat cac nwéc

- Tw cach hwédng thira ké
+ Thira ké dan sy
+ Chiém h{ru tai san
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3. Giai quyét di san khéng ngwei thira ké
3.2. Theo cac HDTTTP

Thtra ké dan su:

+ POng san

+ Bat ddng san

+ BDinh danh tai san
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3. Giai quyét di san khéng ngwei thira ké
3.1. Theo phap luat Viéet Nam

- BLDS 2005
- BLDS 2015
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BAI TAP TINH HUONG
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HON NHAN VA GLADINH TRONG TPQT




Pé cuwong bai giang

1. Khai niém

2. Giai quyét XPPL vé két hon
3. Giai quyét XPPL vé ly hén
4. Nuoi con nuoi co0 YTNN
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VAN BAN QUY PHAM PHAP LUAT

Luat HN&GD Viét Nam 2014
Luat nudi1 con nuo1 2010

Nghi dinh s6 126/2014/ND-CP ngay 31/12/2014 cta

CP quy dinh chi tiét thi hanh mot so dleu va bién phap
thi hanh Luat HN&GD

Thong tu 50 2a/2015/TT-BTP huéng dan thi hanh mot
sO dieu cua Nghi dinh s6 126/2014/ND CP ngay
31/12/2014 cua CP quy dinh chi tiét thi hanh mot so
diéu va bién phap th1 hanh Luat HN&GD vé quan h¢
HN&GD co6 yéu t6 nudc ngoai

Hi¢p dinh TTTP
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1. KHAI NIEM
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1. Khai ni€ém

e Quan h¢ HN&GD c6 yéu to nudc ngoai
 Co so phap ly:

- Biéu 3(25) Luat HN&GD 2014

- Piéu 663 BLDS 2015 — so sanh
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1. Khai ni€ém

- Piéu 3(25) Luat HN&GD 2014
- Piéu 663 BLDS 2015 — so sanh
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Noi dung nghién ctru ctia TPQT vé quan hé
hon nhan va gia dinh c0 YTNN

1. Xéac dinh tham quyen cua cac co quan hanh chinh
trong viéc dang ky ket hon, cho nhan con nudi

2. Xéac dinh thAm quyen cua TAQG d6i véi vu viée vé
quan h¢ HN&GD c¢6 YTNN (DPi1€u 469, 470)

3. Xac dinh phap luat ap dung nham diéu chinh quan
hé HN&GD c6 YTNN: bUQT, PLQG

4. Cong nhan va cho th1 hanh BA, QDDS cia TANN
veé vu viec HN&GD co6 YTNN
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2. GIAI QUYET XUNG BOT
PHAP LUAT TRONG QUAN
HE HN&GD
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2.1. KHAI QUAT VE GIAl
QUYET XUNG DOT PHAP
LUAT TRONG QUAN HE
HN&GD
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2.1. KHAI QUAT

- Khai niém XDPL trong quan h¢ HN&GD
- Phwong phap giii quyét
- Nguon luit ap dung

/\\\s
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2.1. KHAI QUAT

Cac quan hé HN&GD c6 thé phat sinh XPPL:
- Két hén
- Quyén va nghia vu giita vo va chong

- Quyén va nghia vu giira cha me va con

- Ly hon
- Nuo1 con nuo1

/\\\z

©, Nam Giang, 1997-2016



2.2 Giii quyét XPPL vé két hon theo HPTTTP va theo PLVN
2.2.1. Piéu kién két hon

Theo cac HPTTTP:
- Luat quoc tich ap dung két hop voi Luat noi
tién hanh két hon
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2.2 Gidi quyét XPPL vé két hon theo HPTTTP va theo PLVN
2.2.1. Piéu ki¢n két hon

Theo phap luat VN:

Ap dung phap luat déi véi quan hé HN&GD co
YTNN: Diéu 122 Luat HN&GD

1. Céac quy dinh cla phap luat vé HN&GD cula
VN dwoc ap dung doi véi quan hé HN&GD cé
YTNN, trir trwong hop Luat HN&GD VN cé quy
dinh khac.

Trong trrong hop BUQT ma Viét Nam la thanh
vien c6 quy dinh khac vé&i quy dinh cua Luat
HN&GD thi ap dung quy dinh caa BUQT do.
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2.2 Gidi quyét XPPL vé két hon theo HPTTTP va theo PLVN
2.2.1. Piéu ki¢n két hon

Ap dung phap luit do6i v6i quan hé¢ HN&GD c6 YTNN:
Dicu 122 Luat HN&GD
2. Trong truong hgp Luat HN&GD, cac van ban phap luat
khac ctua Viét Nam c6 dan chiéu vé viéc ap dung phap luat
nude ngoai thi phap lut nudce ngoai duoc ap dung, néu viée ap
dung d6 khoéng trai voi cac nguyén tac co ban duoc quy dinh
tai Dicu 2 ctia Luat nay.
Trong truong hop phap luat nude ngoai dan chiéu trd lai phap
luat Viét Nam thi ap dung phap luat vé HN&GPD Viét Nam.
3. Trong trudng hop diéu udc quoc t& ma Viét Nam 1a thanh
vién co dan chiéu vé viéc ap dung phap ludt nudc ngoai thi
phap luat nude ngoail dugc ap dung.
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2.2 Gidi quyét XPPL vé két hon theo HPTTTP va theo PLVN
2.2.1. Piéu ki¢n két hon

Theo phap luat VN: Dic¢u 126 Luat HN&GD

1. Trong viéc két hon giita cong dan VN véi nguoi
nudc ngodi, moi bén phai tuan theo phap luat cua
nudec minh vé diéu kién két hon; néu viéc két hon
duoc tién hanh tai co quan nha nudc c6 tham quyén
cua VN thi nguo1 nude ngoal con phai tuan theo cac
quy dinh ctia Lu4t nay vé diéu kién két hon.

2. Viéc két hon gitta nhitng ngudi nude ngoai thudng
tri & VN tai co quan c6 tham quyén ctia VN phai tuin
theo cac quy dinh ctia Luat nay vé diéu kién két hon.
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2.2 Gidi quyét XPPL vé két hon theo HPTTTP va theo PLVN
2.2.1. Piéu ki¢n két hon

Theo phap luat VN: Diéu 8: Diéu kién két hon

a) Nam t da 20 tudi tré 1&n, niv ttr d0 18 tudi trd 1én;

b) Viéc két hdn do nam va nir tw nguyén quyét dinh;

c) Khong bi mat nang lwc hanh vi dan su;

d), Viéq két hon knong thudéc mot trong’céc trwong hop
cam két hg“m theo quy dinh tai cac diem a, b, ¢ va d
khoan 2 Diéu 5 cua Luat nay.

2. Nha nudc khong thira nhan hon nhan gilra nhirng
nguwol cung gioi tinh.,
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2.2 Gidi quyét XDPL vé két héon theo HPDTTTP va theo PLVN
2.2.1. Piéu ki¢n két hon

Theo phap luat VN: Diéu 5(2): cam két hon
a) Két hon gia tao;
b) Tao hon, cudng €p két hén, Itra dbi két hon, can tré két hon;
¢) Nguoi dang cd vg, c6 chong ma két hon hodc chung song
nhu vo chong véi ngudi khac hodc chua co v, chua ¢ chong
ma két hon hoic chung séng nhu vo chong véi ngudi dang co
chéng,cé\mn
d) Két hon hodc chung song nhu vo chong giita nhitng nguoi
cung dong mau vé truc hé; giita nhitng nguoi c6 ho trong pham
v1 ba do1; gitra cha, me nud1 vo1 con nudi; gitta nguoi da tung la
cha, me nuo1 vdo1 con nuodi, cha chéng vO1 con dau, me vo vl
con ré, cha duong v41 con riéng cua vg, me ké véi con riéng

ctia chong;
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2.2 Gidi quyéet XDPL ve két hon theo HDTTTP va theo PLVN
2.2.1. Piéu ki¢n két hon

Theo phap luat VN: DPiéu 126 Luat HN&GD

Luu y:

- Két hon gilta cong dan VN va ngudi nudc

ngoai:

+ K&t hon tai VN
+ Két hon tai nudc ngoai
- Két hon giita cong dan VN véi nhau tai nudce
ngoai
- Két hon gitta nguodi nudc ngoai thudng tra tai
VN
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2. Gidi quyét XPPL vé két héon theo HDTTTP va theo PLVN
2.2. Nghi thirc két hon

Theo cac HDTTTP:

Ap dung phap luit ciia nwéc noi tién hanh
két hon

Theo phap luat VN:

©, Nam Giang, 1997-2016



3. Giai quyét XPPL vé ly hon
3.1. Theo HDTTTP

Néu hai vo chong cO cung quoc tich: phap luat cta
nudc ma ho mang quoc tich

Néu hai vo chong khac quoc tich nhung c6 noi cu
tra chung: phap luat cua nude no1 ho cu tra

Néu hai vo chong khac quoc tich va khong co noi
cu tru chung: phap luat cua nudc c6 TA gial quyeét
ly hon
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3. Giai quyét XPPL vé ly hon
3.1. Theo phap luat Viét Nam

Piéu 127 Luat HN&GP

Ly hon glu’a cong dan VN va ngu’0’1 nudc ngoai,

gilra nguol nudc ngoai thuong tra tai VN: Luat
HN&GD VN.

Trong truong hop bén la cong dan VN khong
thuong tru ta1 VN; phap luat cua nudc no1 cu tru
chung cua vo chong, néu khong cé noi cu tr
chung: phap luat VN.

Gial quyét tai san la bat dong san: phap luat cua
nudc no1 co bat dong san
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4. Nudi con nudi cé yéu té nwéc ngoai theo phap luat
VN

Luat nud1 con nuoi

- Truong hop nhan nudi con nudi cd yéu to nudce
ngoai

- Diéu kién d6i véi nguoi nhan nuodi

- Piéu kién d6i vai nguo1 dugc cho lam con nuoi1

Thu tuc cho nhan
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4. Nudi con nudi cé yéu té nwéc ngoai theo phap luat
VN

Piéu 29 Luat nudi con nudi

- Truong hop nudi con nudi cd yéu to nudc
ngoai

- Diéu kién d6i véi nguoi nhan nuodi

- Piéu kién d6i vai nguo1 dugc cho lam con nuoi1

- Thu tuc cho nhan
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4. Nuoi con nuoi c6 YTNN theo phap luat VN

Piéu 28 Luat nudi con nudi

1. Ngw&i Viét Nam dinh cuw & nuwdc ngoai,
nguoi nwd'c ngoai thwdng tru @ nwde
cung la thanh vién cua diéu wdc quoc té
vé nudi con nudi voi Vit Nam nhan tré
em Viét Nam lam con nudi.
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4. Nuoi con nuoi c6 YTNN theo phap luat VN

Piéu 28 Luat nudi con nudi

2. Nguwdi Viét Nam dinh cw & nwdc ngoai, nguoi nwédc ngoai
thuwdong trd & nwdc ngoai dwgc nhan con nubi dich danh trong
cac trwong hop sau day:

a) La cha dwong, me ké cla ngwoil dwoc nhan lam con nudi;
b) La cb, cau, di, chu, bac rubt cua nguwdi dwoc nhan lam con
nuoi;

c) C6 con nubi la anh, chi, em ruét cua tré em dwoc nhan lam
con nubi;

d) Nhan tré em khuyét tat, nhiém HIV/AIDS hodc mac bénh
hiem ngheo khac lam con nudi;

d) La nguwoi nwoc ngoéi dang lam viéc, hoc tap & Viét Nam
trong thoi gian it nhat la 01 nam. ©, Nam Giang, 1997-2016



4. Nuoi con nuoi c6 YTNN theo phap luat VN

Pi1éu 28 Luat nud1 con nuoi

3. Céng dan Viét Nam thudng tru & trong
nw&c nhan tré em nwéc ngoai lam con nubi.

4. Nguwoi nwdc ngoai thuwdng tru & Viét Nam
nhan con nubi & Viét Nam.
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4. Nuoi con nuoi c6 YTNN theo phap luat VN

Pi1éu 29 Luat nud1 con nuoi

- Nguo1 Viet Nam dinh cu ¢ nude ngoai, nguol nuoc
ngoai thuong tra ¢ nudc ngoai nhan nguor Viét
Nam 1am con nuéi phai c6 du cac diéu kién theo
quy dinh cua phdp luat nuéc no1 ngudlr do thudong
trii va quy dinh tai Diéu 14 ctia Luat nay.
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4. Nuoi con nuoi c6 YTNN theo phap luat VN

Pi1éu 29 Luat nud1 con nuoi

- Cong dan Viét Nam nhan nguoi nudc ngoai lam con
nuoi1 phai ¢6 du cac diéu kién theo quy dinh tai Biéu
14 cua Luat nay va phap luat cua nudc no1 nguol
duoc nhan lam con nuo1 thudng tru.
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4. Nuoi con nuoi c6 YTNN theo phap luat VN
Piéu 14 Piéu kién
1. Ngwdi nhan con nudi phai co du cac diéu kién:
a) C6 nang lwc hanh vi dan sw day du:
b) Hon con nudi tr 20 tudi tré 1én;
c) C6 diéu kién vé strc khde, kinh té, ché & bao
dam viéc cham soc, nudi duwdng, giao duc con
nuoi;
d) C6 tw cach dao dire tot.
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4. Nuoi con nuoi c6 YTNN theo phap luat VN
Picu 14 Diéu kién
2. Nhirng ngud1 sau day khong dugc nhan con nuoi:
a) Pang b1 han ché mot sb quyén ctia cha, me d6i v6i con chua
thanh nién;
b) Pang chap hanh quyét dinh xir Iy hanh chinh tai co s gido duc,
co sO chira bénh;
¢) Pang chap hanh hinh phat tu;
d) Chua dugc xda an tichvvé mot trong cac toi co ¥ xam pham tinh
mang, stc kho¢, nhan pham, danh d}.l’ cua nguoi khac; nguoc dai
hoac hanh ha 6ng ba, cl~1a me, vo chong, con, cI}éu, nguo1 coO cong
nuo1 dudng minh; du do, ép budc hoac chira chép nguoi chua thanh
nién vi pham phap luat; mua ban, danh trao, chiem doat tré¢ em.
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4. Nuoi con nuoi c6 YTNN theo phap luat VN
Piéu 14 Piéu kién
3. Truong hop cha dugng nhan con ri€éng cua vg, me ké nhan con
riéng cua chong lam con nuo1 hoac co, cau, di, chu, bac rudt nhan

chau lam con nudi thi khong ap dung quy dinh tai diém b va diém c
khoan 1 Diéu nay.
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